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SOME REFLECTIONS ON THE PROBLEM OF A 
SOCIETY OF NATIONS 

A thousand peace proposals doubtless could be accounted for 
in the last five hundred years. Some of them for one reason or an- 
other are famous. Dubois, Cruce, Podebrad, Henry IV, Rousseau, 
Kant, Bentham, Penn, Ladd, are names in this connection quickly 
recalled to memory. 

Now why did all these proposals fail to be heeded by war-weary 
humanity? Two reasons may be given: first, for the most part they 
were paper proposals; there was not sufficient driving power behind 
them; they were written out, the ink dried, and the task was done. 
No more can a peace proposal organize itself on paper than can a 
corporation manufacture steel billets with a red-ribboned charter. 
There must be responsible and powerful initiative, and this initiative 
must come from a state. Of course, every paper proposal helps to 
fertilize the ground against the time when nature in its blind way is 
ready with a favorable wind to implant the germinal substance of a 
harvest, be it only of thistles or ragweed. 

A romantic view of life has it that law grows, that it can not be 
created. Another similarly romantic allied notion is that man is a 
product of the earth like a plant. We would not deny the element of 
truth in these views which flourish or have flourished in the shadow 
of great names. But is not there something of one-sidedness in this; 
is not there some exaggeration? Does not destiny hold out some 
encouragement in the achievement of metaphysical purpose, of final 
ends, to the use of man's creative intelligence as a part of the process? 
It is fortunate for these reflections that on this philosophical jousting- 
ground, the beliefs, the practices, habits, and experiences of most 
men are often — or seem to be — favorable to effort. 

A second reason why these proposals have failed is that they were 
all clearly impossible, as unreal as ghosts for the man of sound nerves. 
498 
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They were part and parcel of a philosophy of morality and law with 
twin roots of that great intellectual phantasm, natural law, and of 
that powerful emotional force in the world, religion. The one ruled 
by force of reason (based on false and unreal premises), the other 
governed by excommunication. The essence of this philosophy was 
that there is an "ought" and a "should" superior- to human nature. 
Let us hasten to say that we are not here concerned with the question 
as one of pure ethics. If there is an ethic, no doubt there is also an 
"ought." It is equally clear that when there is law in the Austin- 
ian sense, there is also a form of "ought" which is better translated 
"must." There may be, for anything we have to assert to the con- 
trary, an "ought" and "should" outside of human nature; but there 
is, it is submitted, no "ought" or "should" in human nature. 

The special vice of peace proposals has been to attempt the im- 
possible task of putting into human nature what is not there and what 
can not be put there. The effort, therefore, has been — contrary 
to what long since was taught by Aristotle — to have states and na- 
tions do what they ought to do instead of attempting to discover what 
under given conditions they may be led to do. Here, the problem of 
"ought" as an ideal will have its proper place as a part of the psychic 
composition of peoples and states, but as a part only among a variety 
of other elements of which pure egoism unrestrained by moral duty 
is not the least. 

If peace proposals are ever to succeed, the whole point of view 
must be revised. An effort must be made to estimate the impulses 
and directions of the social mind, and to act in accordance with these 
impulses regardless of their ethical bearing. The only theoretically 
workable alternative is the imposition of force, — and this in turn 
is practically impossible, because the necessary mass of power probably 
can not be organized. 

The peace proposals of recent years continue to be infected with 
the fatal germ of piety; but already a number of discussions have 
clearly shown insight and understanding of the essential difficulties, 
by avoiding confusion between the possible and the desirable. Most 
of those thinkers who have reached the right road, it is needless to 
say, are pessimistic of success, and we think properly so. It rarely 
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has entered into a concrete scheme for peace to consider life as it really 
is — a perpetual conflict of forces. This struggle is never ended either 
within or without the state. In this turmoil of action and reaction 
even states are simply the phenomena of the underlying forces, the 
expression which is apprehended by the senses. Perhaps less is 
known of the nature of these forces than of anything else in the field 
of sociology. 

The attitude to which reference is made ignores the necessity of 
explanation and even the thing itself. State organizations are re- 
garded as static ideas to be dealt with at a peace conference as beyond 
the fate of change or the processes of life and death. It is interesting 
here to compare the map of Europe at the end of each century since 
the Christian era. As every one knows, there have been repeated 
alterations in the political, ethnic, and economic situation. 

Would peace advocates regard each and all of these violent changes 
as undesirable? In other words, would it have been better from some 
point of view not yet disclosed by peace proposals, at some point in 
the process of flux, that the world should have been tranquilized? 
If so, at what point should the graveyard of peace have been 
established? 

No doubt this way of putting the question is unfair. No one 
desires to make a graveyard of the world whether by means of war 
or peace. It is not necessary to go to extremes. The intelligent 
peace advocate will admit that nothing stands; that change is inevi- 
table; and he will say that he does not object to changes of political 
maps, if the element of brute force is eliminated. The answer will 
seem decisive. 

It will, however, entirely overlook the hard fact that humanity 
has not yet discovered any method by which, except within the state, 
and there only relatively, brute force can be avoided in extreme cases 
of conflict. The arbitral function of state justice was not an inven- 
tion which rapidly spread from one tribe and nation to another by 
imitation. It was a slow and painful growth. The fact that it was 
only about a hundred years ago that wager of battle was formally 
abolished in English private law is simply one of many indications of 
the proximity to our age of private vengeance and the blood feud. 
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Is a world federation possible? The question under consideration 
is not if a world federation will be realizable after the efflux of cen- 
turies or millenniums, but will a world federation be a practical program 
as a part or as a sequel of the settlement of the present war when it 
shall have run its course? Even the limited answer which will be 
attempted must depend on the character of that settlement. If the 
settlement is such as to leave deep-seated grievances — whether ill- 
founded or not — in the heart of a powerful state, the probabilities 
of future war will cancel the possibilities of peace. Such grievance 
may be also a serious stumbling-block to the creation of any sort of 
international federation. 

A celebrated modern instance proves the point. In 1871 Germany 
by force separated Alsace-Lorraine from France. France has not 
forgiven or forgotten, and France continued to be a powerful state. 
A treaty of peace did not wipe out this deep-seated grievance. The 
tongue consented, but the mind revolted. It is true that Kant in 
his Entwurf zum ewigen Frieden, taught that there should not be a 
hidden reservation of future war as to a matter adjudicated by treaty. 
Neither this benign and thoroughly legalistic precept nor the treaty 
of adjudication has been sufficient after a lapse of nearly fifty years 
to destroy in the minds of French statesmen and of many inhabitants 
of the lost provinces a feeling of irreparable injury. 

A world federation is possible if too much is not expected. We 
have already what is a world federation in the Postal Union. A fed- 
eration as such for various purposes is clearly realizable; but a federa- 
tion with any kind of a program involving something more than 
arithmetic and accounting must be considered at the outset to be of 
questionable present utility even if such a federation could be formally 
organized. 

A good illustration of the difficulty is afforded by the Hague Con- 
vention on Bills of Exchange and Promissory Notes. There was 
sufficient good will, and the subject itself was emotionally colorless, 
but complete agreement, chiefly because of two forms of legal habits 
which could not be reconciled, was impossible. The law of bills of 
exchange is par excellence a field where a distribution and evaluation 
of interests does not appear. It is a department of law essentially with- 
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out justice. Regulation is sufficient. For the merchant and banker 
it is indifferent (having regard for convenience) whether an indorser, 
for example, can be bound by one ceremonial or another. And yet 
the opposing camps could not agree on what after all was only cere- 
mony, because these rituals had in certain particulars become a part 
of differing folkways. One camp would cut slices from the sacrificial 
bullock making a double fold with raw collops; the other would have 
triple folds with Lesbian roots brayed in a mortar. 

If this thing was impossible, how much more impossible is a per- 
manent international court, a league of conciliation, a league to en- 
force peace, or any other sort of league which is to make nations and 
states good, pious, and, especially, unwarlike? No one knows. That 
the Treaty of Westphalia and that the Holy Alliance (a propitious 
name!) did not harmonize the world afford nothing but bad examples. 
Like cases at law, they are worth no more than their facts. 

When we ask if a world federation is possible, we mean, of course, 
will it be usefully realizable when the slaughter-house episodes which 
are hardening the entire world to the most robust ideas will have ended. 
We must answer that we do not know absolutely; but the background 
of our information of what group human nature is constituted leads 
us to think that the idea is -prima facie unworkable. That, of course, 
the idea eventually, in some hundreds or thousands of years, will be 
realized admits of no element of rational doubt. 

That the problem of realization at this time — at the end of the 
present war — admits of doubt is sufficient to justify any effort made 
to solve it, even against the overwhelming probabilities which forbid 
expectation or even hope. The future day of accomplishment at least 
will be hastened by years or centuries by the efforts of the many in 
the present. There can be little doubt that all civilized states would 
gladly embrace the opportunity to end war if their vital interests could 
at the same time be secured; or, more accurately, if the various states 
could be convinced that by an arrangement other than resort to arms 
their natural powers of development would not be subjected to arti- 
ficial and disadvantageous limitations. There seems to be a view, 
it is true, not alone expressed by isolated individuals in Germany, 
that "the sterilization begotten of a long peace is as much the nemesis 



EEFLECTIONS ON THE PEOBLEM OF A SOCIETY OF NATIONS 503 

of a nation as the vainglory of a Napoleon." There seems to be a 
view, it must be acknowledged (and one does not need to resort to 
the Machtpolitiker Clauss Wagner to find it), that "war is necessary 
to mankind; and that all history shows it to be inevitable." It is 
difficult to believe, however, that this view is representative in any 
country of the thought of but a small minority. This is not to deny 
the undeniable, that the imperfections of human nature and the lack 
of international organization have in combination made war inevi- 
table, or that perpetual struggle and competition have been an im- 
portant factor — a factor not to be eliminated this side of Nirvana 
— in social and political development. 

For an understanding of the problem something would be gained 
by an inspection of the field of private law in its evolution. There 
are certain striking similarities between states and clans. There 
also is an important difference in that there is not found among states, 
as among most contiguous clans of primitive law, blood relationship 
which of itself leads by a natural process to tribal organization, and 
later to a folk system. There is another feature peculiar to state 
relations in the modern age, in that the arbitral idea, which does not 
normally appear in primitive law antecedent to the era of tribal chief- 
tainry, is highly developed and very commonly practiced by states. 
According to Darby, there were six arbitrations in the eighteenth 
century, 471 in the nineteenth century, and 63 from 1900 to 1903. 
The increased ratio continued to be maintained up to the beginning 
of the war. The character of the development is shown by the record 
of the cases decided by the Permanent Court at The Hague and the 
matters referred to Commissions of Inquiry under the Hague Con- 
vention of 1907. 

These two anomalies in the present relations of states — a clan 
organization without inter-clan blood ties and the development in 
that low order of social organization of the arbitral idea — indicate 
that the relations of states are sui generis and that the usual evolu- 
tionary development, which seems to govern social organization and 
the growth of private law, will not necessarily determine the organiza- 
tion of states. The composition-system stage has ethically and in- 
tellectually long been passed, while at the same time the primitive 
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remedy of pignoris capio or reprisal remains a standard resort in inter- 
national law. The civitas maxima is also by the same reasoning beyond 
the range of possibility. And, as the relations of states are sui generis, 
so also will their organizations be sui generis. An inspection of primi- 
tive institutions will, however, be valuable in showing what may be 
expected of the future. 

The crucial question is whether a society of nations may be suc- 
cessfully organized without first passing through the series of phases 
which regimented savage and barbarian societies. In savagery, the 
regimentation, according to Powell, is families organized into clans 
(reckoning kinship in the female line), and clans sometimes into tribes 
(reckoning kinship in the male or female line together with affinity), 
and tribes into confederacies. In barbarism, according to the same 
authority, the series is families, gentes (reckoning kinship in the male 
line), tribes, and confederacies. It is clear that if the evolution is to be 
the same, an intermediate step must be accomplished before confed- 
eration can be attained, or that a substitute must be found. The ana- 
logues representing the differences between clans and gentes do not 
readily appear, while other features, such as similarity of law, lan- 
guage, and political forms, trade relations, etc., may perhaps be found 
as representatives of some of the characteristics of primitive regi- 
mentation. The organization of the British Empire, treaties of mutual 
support in war, and intermarriage among royal houses are facts which 
clearly show the tendency of states to break the narrow barriers of 
independent clan organization. Only a detailed study of tribal society 
and a like study of modern societies to discover similar or analogous 
functions and forms would suffice to project clearly the path and in- 
tensity of the natural evolution toward the realization of a confederacy 
of states. In the meantime, however, this natural process of develop- 
ment may perhaps be aided and abbreviated by conscious efforts. 

What is the present maximum possibility of world organization? 
To answer the question, one may speculate, and as mere speculation 
one guess may be as good as another, depending on one's bent of mind. 
The hopeful man will not stop short of a revised United States Con- 
stitution with seven articles and a Bill of Rights, to which should be 
superadded a Declaration of Independence from Human Nature. 
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Less hopeful minds will suggest some form of a Coercive League of 
Arbitration of Liberal Nations, or, diminuendo, a Council of Concilia- 
tion, etc., etc. It is likely enough that any plan will fail for concrete- 
ness of any kind and that no plan devised by the wit of man will achieve 
its planned purpose. If it succeeds, its success will be lost beyond 
recovery in a heterogeneity of ends. 

What then is the maximum possibility? The answer may be given 
after the fashion set by the Delphic oracle, as the minimum possi- 
bility. The minimum possibility is a world organization not with a 
plan, but a world organization with a purpose — the purpose of find- 
ing a workable substitute for the costly and cumbersome appeal to 
arms. 

If the United States should invite the powerful states of the world 
to a conference in the United States and should put at the disposal 
of this conference, say a hundred million dollars, to take such steps 
as a permanent conference as it might find desirable and possible to 
eliminate the function of force in the adjustment of interstate con- 
cerns, is there any reason to believe that any one of the forty-odd 
sovereign states would not gladly respond, if the sending of official 
representatives involved no actual delegation of power but simply 
the sending of agents with power to assist in formulating proposals? 
Yes, it is entirely possible that the bruises of war unforgotten and 
unforgiven would cause a now enemy state or group of states to stand 
apart. It is also possible that a state would, because of what may 
fall from the lap of war, rather reserve the resort to club law until it 
was more favorably circumstanced. The possessor is willing to invest 
possession with the title of ownership, but the disseizee has no respect 
for a statute of hmitations whether short or long. This much of the 
possibility concerns future events, and the answer must lie with the 
prophet and the soothsayer. 

The necessary good will, the initiative, and the justifying results 
have already twice been demonstrated in the Hague Conferences of 
1899 and 1907. The first conference represented twenty-six of the 
Powers, and the second represented all the sovereign states except 
Abyssinia, Costa Rica, and Honduras, a total of forty-four Powers. 
There was lacking, however, a feature in these conferences highly 
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essential to achieve the quickest and largest measure of results. They 
were temporary organizations. The first Hague Conference finished 
its conference work in little more than two months (May 18, 1899, 
to July 29, 1899). The second conference sat about four months 
(June 15, 1907, to October 18, 1907). A remarkable volume of work 
was dispatched, but it is safe to say that not one of the fundamental 
problems was solved. The event speaks for itself. Nor will these 
essential, these basic problems be solved by a third Hague Conference, 
or a fourth, or a fifth. No temporary organization can accomplish 
the great task. Nor does the plan of formulating and exchanging treaties 
offer much encouragement. Many illustrations in primitive law might 
be instanced to show the high necessity of personal face-to-face par- 
ticipation in legal transactions. International peace can not be or- 
ganized merely by exchanges of papers. There must be an organization, 
and this organization must be a permanent one. It is an illusion to 
suppose that a drafting of "principles" is either necessary or effica- 
cious. The important thing is not what is said, but what is done. 

The United States as the richest state is so circumstanced that 
it may achieve in its own policies a greater measure of altruism than 
any other great Power. The United States is not a nation state, and 
while doubtless subject to competitions for influences among its racial 
elements in state policy and action, is less subject to purely racial 
forces than any other comparable state. Centuries will elapse before 
its present heterogeneous population can be fused to an indisputably 
predominant type. Its undeveloped resources are so great that many 
decades will pass before it will feel the vital necessity of expansion. 
The United States has less to gain in a material sense and less to lose 
in a similar way by a successful organization in the ways of peace than 
any other country. This does not remove us from the outlook of pres- 
ent or future danger from other states; but it does make it possible 
to look upon the United States, prejudice apart (and it never is apart), 
as the least dangerous of states measured in terms of relative power 
in such egoistic material interests as would likely be asserted by war 
against others. 

Assuming that a world organization for peaceable competition is 
desirable, the United States is the only country which after the war 
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can take the initiative of calling a conference. The conference should 
be held in the United States because of the psychological advantages 
which attach. A democratic social atmosphere, an intermediate 
position between the Orient and Occident, and aloofness from the 
complicated influences of European politics, are advantages which are 
quickly apparent. It is, therefore, fitting and desirable that such 
an organization should be nurtured within the domain of this the 
most powerful and the most altruistic of states. 

The conference of delegates should have no actual power; and 
they would then differ in no way from a voluntary conference of dele- 
gates, except that they would be official representatives of their respec- 
tive governments, proceeding to organize in a permanent way for the 
consideration of a specific problem, with ample means to do the work 
for which they were organized. They might be likened to a common- 
law jury which is locked up in the juryroom until it is ready to bring 
in a verdict. 

The position of such a conference is, however, better described 
by another example of which it is an almost exact counterpart — the 
Conference of Commissioners of Uniform State Laws. First of all, 
that body is a permanent organization. The commissioners are officially 
appointed in the several States, with financial support; and they are 
in effect intermediaries between the various States in the matter of 
standardizing legislation. They have power only to propose legis- 
lation; but the practical result which they have achieved is such that 
in scientific importance it seriously rivals, if it does not even over- 
shadow, the entire bulk of independent efforts of the various States 
acting on their own initiative in the same period of time. 

There is a manifest difference between standardizing existing 
institutions and creating new institutions; but it might be hoped 
that the disadvantage would not be more than one of proportion meas- 
ured by the relative difficulties of the work to be done. If that much 
could be asserted — and it is by no means certain — such an organi- 
zation would in some years exhibit results justifying its existence. 
The accomplishments of the two Hague Conferences warrant a large 
measure of reasonable expectation. 

The scope of such an organization, therefore, would be to study 
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the problems of conflicting state interests and to attempt to work 
out plans upon which it could agree, for submission to the states of 
the world. It should have ample means to lay its proposals before 
the legislatures of the world for ratification; and it is fair to expect 
that any proposal agreed upon would have the greatest weight, es- 
pecially in the countries where the delegates of those countries had 
already given their approval. 

As the delegates should be without actual power, although of am- 
bassadorial rank and privilege, so also they should be without limita- 
tion. Either the giving of power or the stating of limitation would 
be injurious if not destructive. There must be no advance program. 
This is necessary on two grounds: first, because no program could 
be fixed in advance; and second, because it will further the objects 
of such an organization — which is to be permanent — if it learns to 
overcome difficulty by first dealing with nonessentials. Any one with 
a little ingenuity can of course outline a neat plan of organization; 
but this must be the task of the organization itself. It must learn to 
work, and the problems of organization are the most harmless things 
it can undertake. When those problems are solved, the organization 
will understand itself and will be able to attack greater difficulties. 

When the preliminary tasks have been adjusted — of the language 
or languages to be used, the place of meeting (an internationalized 
domain), officers, sessions, and general routine — other problems 
will at once appear. Among the earliest will be what is always earliest 
in legal evolution, the settlement of existing disputes. When diffi- 
culties arise, an international organization will be in the field whose 
special care it is to avoid armed conflict. This organization with its 
great intellectual prestige and great moral force will find a way to 
offer its service. Out of continued exercise of its arbitral functions, 
if successful, there will grow up, not as an artificial, made-to-order 
creation, but as a spontaneous and natural consequence, a world court. 

How slow and painful the process has been of development of the 
judicial establishment has been attested in the history of all nations. 
Rome, with a racial genius for law, was the most successful of all in 
early achieving the suppression of the blood feud. But by what magic 
process? Not a neatly devised judicial establishment where order 



REFLECTIONS ON THE PROBLEM OF A SOCIETY OF NATIONS 509 

and dispatch prevailed, but by one of the most singularly cumbersome 
and complicated methods ever observed in the history of law. This 
was the magic. Human nature was thwarted by indirection. The 
ordo judiciorum of the Romans can not be understood as a system of 
justice; it was a system of human nature. 

The judicial function, therefore, will be the earliest to develop. 
It has been the central thought in modern times in peace plans, and a 
great deal of valuable thought has been devoted to it in recent years 
by various experts in civil and international law. The necessary 
ideas are already in stock, and no irremediable difficulty need be antic- 
ipated in organizing in time a permanent court of permanent judges 
with cognizance of matters of law as distinguished from matters of 
legislation. The functions of a court in the strict sense must not be 
confused with the functions of an arbitral board, of a commission of 
inquiry, or of a board of conciliation. Much will be gained in keeping 
these functions separate, at least theoretically. Even before the 
rudiments of a court can be established, such an organization will 
develop an executive head and an executive council. It is not too 
much to expect that within a limited time it will develop in form the 
organs of an efficient governmental body without, however, possessing 
governmental power. There will be an advantage in this, since the 
states of the world will in the course of years find that much of their 
mistrust of others is without foundation; they will learn to cooperate 
internationally; and they will discover by repeated experiences that 
there are solutions in the ways of peace for most of the great problems 
which are provocative of war. 

Logically, one might go on to show that with an organization of 
conspicuous intellectual and moral influence representing the best 
of the ability of each independent state, with a record of achievement, 
avoidance of armed conflict, and successfully elaborated proposals 
which remove or tend to remove the causes of conflict, the next step 
would be to invest this great and powerful organization with actual 
physical power, which is in the last analysis an essential element of 
juridical law. In other words, the logical issue would seem to be a 
conference of delegates or commissioners which becomes an inter- 
national legislature; a president who is commander-in-chief of an 
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army and navy; and a tribunal which may not only decide, but may 
order, adjudge, and decree. 

This supposedly logical result we believe is so far from attainment 
that it may be dismissed as a practical impossibility; and there are 
reasons to be mentioned why it probably never will be realized. It 
may sooner be expected that a system of international socialism would 
precede it. 

A recent writer has shown that within the clan there is no idea of 
punishment. Neither within the clan is there a formal idea of law. 
It is only with the rise of the tribe composed of distinct clans that the 
concepts of punishment and of law begin to take on a juridical aspect. 
The clan lives and moves by folkways and instinct. The conscious 
stage is found only in the higher forms of social organization where 
new functions bring out new methods and new ideas. For centuries, 
the centuries of law, man has worked out his fate on the rational plane, 
and employed his law with the accompaniment of open or latent phys- 
ical force. As, however, physical force has receded more and more to 
the background, the earlier phases of clan organization have reappeared 
as distinctive of social reactions. As civilization and peace progress, 
punishment becomes less emotional, obedience more habitual, and law 
less conspicuous in its first aspect of force. Social or moral force dis- 
places political or legal force. Where one is strong the other is weak. 

It is not practically conceivable that a superstate can exist based 
on physical force under the existing distribution of physical state 
force, that is to say, that such an organization can come into being 
without such a redistribution of these forces as would physically over- 
whelm all antagonism and opposition in favor of one state or a group 
of states allied by language or blood. Such a redistribution also is 
practically not to be thought of. There remains only the possibility 
that an international organization with the organs of a superstate 
must depend for its power on an internationally social cohesion of 
moral forces. The differences of language and race are today too 
great to permit of rational expectation that, except perhaps after a 
lapse of centuries, there would be developed that fundamental unity 
of interests .and consciousness of kind, that relative homogeneity of 
social impulse in the international sense as would bring into being 
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the alternative possibility of a superstate based on social force. Both 
points of the dilemma are practical absurdities, and whatever effort 
is devoted in either direction must be entered in the column of uncer- 
tain collateral profits. 

It is a capital defect of peace proposals that the irrational factors 
of the group psyche are never taken into account. Too often the 
problem is regarded as one in which all the elements are purely rational 
and that all these rational elements are fully understood. The problem 
then becomes one of the pure mechanics of human nature to be solved 
by a similar mechanical adjustment of political powers. The elabo- 
rate discussions and proposals based on nationality are in point. The 
distribution of political power has not been governed solely by race 
consideration, as the map of the world eloquently shows. States are 
not artificial creations, but products of nature, of human nature. This 
human nature is oftener egoistic than altruistic, and it is well to recall 
occasionally, without abating our efforts to advance ethical values, 
the Carlylean formula (quoted by Bagehot) that the ultimate question 
is, "Can I kill thee, or canst thou kill me?" Since states are products 
of irrational forces, it is idle to think of a redistribution of territories 
or of peoples without evaluating the irrational factors which will con- 
trol the possibility of such a thing. Will the power-forces consent? 
Furthermore, can the proposal be carried out, assuming its factual 
possibility, on any consistent principle? 

A convention of delegates will also not be free from irrational in- 
fluences. We once had a Constitutional Convention which succeeded 
in working out a great political document. That fact is not to be 
forgotten, and it is hopeful. But a congress of Americans and Span- 
iards, of Englishmen and Germans, of Chinese and Japanese, of Italians 
and Turks, will be a different gathering from that of a Washington, a 
Hamilton, a Franklin, and a Madison. 

Another obstructive factor will he in the fact of representation 
by the various states by delegates. It is of the essence of representa- 
tion that it is never larger than the source of its power, and in practice 
it is restrictive. The centrifugal forces of such a gathering will be 
so many that it would require the most reckless optimism to expect 
in any given time but the most slender results. But if a convention 
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is called together, it must by every means be held intact de jure as an 
organization. It may be expected that at times the differences of 
opinion among groups of states will become so acute that a state or 
a group of states will withdraw. In that case conciliation must be 
employed to bring the seceding members back into the organization. 

While irrational factors must be reckoned with in any undertak- 
ing which seeks to rationalize a field of activity which has been gov- 
erned predominantly by the irrational, there is a counterforce which 
may be employed, itself irrational, to overcome these blind powers 
of obstruction — time. There is nothing rational in the concept of 
time, and yet it is a greater force than war itself, which is said to be 
the father of all things. Time is the greatest of slayers and the great- 
est of creators. Nothing in the world can withstand its power. 

It is for this reason that we emphasize not a plan for peace, not a 
concrete proposal, but an empty thing which may contain everything 
— an organization. It is also for this reason that we emphasize the 
high necessity of keeping this organization intact, regardless even of 
war; since if that much can be achieved by the efforts of man, the 
forces of nature will sanctify the achievement. 

The difficulty will not be with the so-called justiciable disputes. 
Civilized states are thoroughly accustomed to the arbitral function in 
settlement of matters of law and equity. There have been already a 
sufficient number of Hague arbitrations to indicate that in this particu- 
lar field an international tribunal will likely find success. The assumed 
difficulty of abdication of sovereignty is no more real here than in the 
shield scene of Homer or the symbolical manus consertio described by 
Gaius. There is nothing inconsistent with sovereignty in a moral sub- 
mission of a money controversy. How far some states will go in these 
matters is attested by the number of arbitration treaties made since 
1903, and conspicuously by the treaties of Denmark with the Nether- 
lands (1904), with Italy (1905), and with Portugal (1907), where the 
reservations of the Anglo-French treaty (1903) were eliminated and an 
agreement made to arbitrate every difficulty which could not be ad- 
justed by diplomacy. The fact that the larger states declined to arbi- 
trate everything has a deep-seated meaning which can not be overcome 
by moral indignation or by enthusiasm for peace. 
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The lethal dangers of war he not in justiciable disputes (although 
these, too, have often enough contributed their share of destruction), 
but in the nonjusticiable disputes. The field of nonjusticiable contro- 
versies does not appear, so far as the present writer is aware, to have 
been clearly and sharply marked off; but there is no difficulty in recog- 
nizing the type if the example lies beyond the penumbra. Among the 
most important of them, and it might be said the leading kind of non- 
justiciable disputes, are those which arise from collisions of expanding 
social forces each determined to express its individuality. These are 
the very forces of nature itself. Nothing can destroy them; nothing 
can diminish them. They are themselves the makers and the destroy- 
ers of peoples and races, of empires and of republics. 

Until mankind is converted into pillar-saints or social forces are 
broken up into individual fragments under a system of world social- 
ism, both unlikely enough, these powers, which mine below the surface 
of things and inspire the limitless diversity of all activities, will con- 
tinue their despotic sway over human events. If the power resided 
in any individual or aggregation of individuals to stay this remorseless 
process which builds only to tear down, it would be the sin against the 
Holy Ghost to exercise it; since from that moment the pall of death 
with no resurrection will spread over the earth. 

What then are we to do? Shall we glorify war which so well em- 
bodies the spirit of this movement? By no means! We must plan, 
and patiently make experiments, to control, if possible, the irrational 
element in these forces, with the object of making them useful by 
standards which are pragmatically successful. 

No state by a treaty can agree to commit suicide. No state can 
agree so to limit its activities that it will bleed to death. In private 
law such an agreement is void; likewise by the Ulpianian law of nature 
such an agreement between states is a nullity. If the form is entered 
into, the content will not be observed if there is sufficient force power 
left in the state which has made so disadvantageous a bargain, to do 
otherwise; and if it has not sufficient power to resist, it no longer is a 
party to an agreement. As the Romans would say, the act is governed 
by vis atrox, and such a state is likely soon to prepare itself for the 
mortuary ceremonies. 
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Any limitation, whether by treaty or howsoever, which limits the 
free expansion of a state in a universal competition of interests takes 
on the aspect in some degree, however slight, of a suicide arrangement, 
unless there are compensating advantages. Many such limitations 
will be borne at least temporarily; others will be combated by the 
ultimate resort. All such situations, exclusive of those which are 
presented in matters already standardized by law and equity, are 
nonjusticiable. Slowly and patiently, as in the development of 
the substantial content of rules of private law, standards must be 
attempted which will gradually raise these subjects to the plane 
of law. 

The essential conflict which lies at the basis of all human activity 
will continue in unabated vigor, just as it now also continues in the 
whole field of private law. No rule of law can be permanently fixed; 
it is subject at all times to the play of competitive forces for its exist- 
ence. So also will it be when nonjusticiable subjects of controversy 
are converted by standardization into justiciable subjects. That, 
however, is a fact yet unrealized; and the effort must be to attain a 
method of adjustment where none is now provided. The inherent 
great difficulty of the problem and the inevitable long period of gesta- 
tion are enough to give pause to the hope of an early or successful 
solution. 

Matters which touch the pride or honor of a state or a people are 
likewise nonjusticiable; that is to say, there are no rules in existence 
or any standards which touch the case. Aggression is the only solu- 
tion now available. Such nonjusticiable conflicts are, however, in a 
class entirely distinct from those already discussed. It may be doubted 
whether any satisfactory standard here can be created, or whether it 
will ever be expedient to attempt it. 

International relations are not distinctive in this. Private law 
also makes a similar separation of interests and claims. Thus aesthetic 
interests are only exceptionally recognized by the law. Some of the 
grossest mental cruelties go entirely without legal reprobation either 
by civil or criminal remedies. It is not believed, however, that in 
international relations these conflicts will be so conspicuous as to cast 
doubt on the possibility of standardizing the relations of states. These 
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matters may be left to the deportment of nations with, of course, the 
risk that now and then conflict may arise. 

The ideal of standardization is to allow each state the greatest 
scope of formal freedom of activity based on the greatest possible 
extent of material equality of opportunity. It is likely that all the 
civilized states in the world would subscribe to this program; and 
it is equally probable that no two states could agree on the first con- 
crete interpretation. 

There are physical obstructions to material equality of oppor- 
tunity. These are of two kinds: first, lack of access to harbors and 
waterways; and second, differences in soil and climate. The first 
drawback could conceivably be modified by internationalizing all 
navigable waters. Even a landlocked country like Serbia could, if 
one were a benevolent despot of the world, be provided with an ease- 
ment to the Adriatic. Inequalities of soil and climate can not be equal- 
ized, and each state must work out its fate on the terrain where history 
has placed it. 

By far the greatest difficulty in providing an equality of material 
opportunity would come in the adjustment of surplus national forces 
of population. Many states have colonial possessions. Whether 
acquired by force or purchase is not highly material. Such states have 
in such possessions advantages not equally realized. Much the same 
philosophical question of justification is applicable here as in the field 
of private law. A peaceable expropriation of colonies may be as un- 
just as the owning of large estates by a few individuals in the midst 
of a great proletariat. It is evident that a solution of this essential 
problem — essential because it is a part of the expression of the indi- 
viduality of every state, and because it will not be ignored — can not 
be worked out in advance and that it must rest within the slow enu- 
cleation of time. A number of recent writers on peace proposals have 
shown their understanding of the necessity for providing an outlet 
for the unhampered expression of state force by attempting to out- 
line in one form and another a universal free trade. Even Emeric 
Crace" saw in this datum of human nature one of the great causes of war 
to be removed by freedom of commerce. 

It is, therefore, not a question of what states can be compelled to 
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submit to by force at any given time, nor yet what states ought to 
do or refrain from doing in their expression of the life principle. The 
question, first of all, is, What do states want? What are the natural 
tendencies of human nature which seek satisfaction? The secondary 
question is the ethical and practical one of adjustment of these wants 
where other wants are in conflict. The basis is one of power-relation 
based on interest. Might comes before right; and nothing, it may 
safely be said — and the truth can not be too loudly acclaimed — does 
more injury to a correct, a just and possible solution of these great 
controversies than the attempt to reverse this order of thought. 

The United States is today the leading country of ethicism. It is 
with us a political tradition, and there are economic foundations which 
have tended to foster it. The political tradition came to us as one 
of the donations causa mortis of the natural law of the 1700s. The 
economic support came from our geographical situation. In an in- 
credibly short time the United States became the richest country in 
the world. It has been and is a country of wealth and opportunity. 
The hard conditions of life do not bend down the backs of energetic 
and capable individuals. There is room and fact for unbounded 
optimism, generosity, the feeling of well-being, and successful effort. 
All this leads to a philosophy of conduct where each man believes 
that as a human being he has equal rights with all others; that these 
rights are imprescriptible; and that they are a part of the moral 
constitution of the universe, valid for all times and all places. 
The fact of economic freedom of the middle classes has by an easy 
transition been transposed into a kind of metaphysical symbol. There 
is no country where "rights" are oftener spoken of, or any country 
where the term is used in more senses. 

If, however, the economic situation were changed and one-third of 
the entire population were habitually on the border line of starvation, 
with the doors of opportunity locked by a system of caste and over- 
lordship, it is safe to predict that the point of view would quickly shift 
to a more realistic basis. The economic classes would then measure 
not their forces of right, but their forces of power. If the United States 
is to take the leadership in a permanent congress of states, it must in 
its own leadership learn that our conceptions of right are folkways 
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and nothing more, built up by political traditions and economic sur- 
roundings. This leadership must not make the fatal mistake of assum- 
ing that our own happy folkways can be imposed instantaneously on 
other folkways; and it must profoundly understand that the efficient 
and permanent forces of the world are the wants of human nature, 
the expression of group interests, and the psychic dispositions of nations 
and states, the sum of which is the moral philosophy of particular 
social aggregates. 

We conclude that the form of world federation is both possible and 
desirable. The United States, because of its ethicism both as a govern- 
ment and of its constituents, is more favorably situated than any other 
country to institute such a federation. The organization must be a 
permanent one, regardless of the many breakdowns which may be 
expected. It must at the outset be provided with a liberal sum 
of money. Its deliberations should have the widest international 
publicity. 

It would be useless and impracticable to attempt any detailed dis- 
cussion of the form of organization, or to suggest any concrete plan for 
the judicial, administrative, or (quasi) legislative functions of such a 
congress. Hundreds of concrete suggestions, many of them valuable 
and nearly all instructive, are already available, especially on the 
judicial function. 

Such a congress should have no actual grant of political powers, 
and whatever powers it might acquire would come in the course of 
time and experience, and especially through the development of habits 
of international thinking. No state would give up any part of its 
sovereignty, and there would be no direct physical power to compel 
submission to any resolution of the federal diet. In the process of 
time it is possible that by the cohesion of forces, supported by a unity 
of thought of preponderant states, a form of positive power (direct 
force or authorization of force) or a form of negative power (commer- 
cial boycott) might develop; but any such suggestion of a grant or 
absorption of force would be a source of obstruction to the creation of 
a permanent international conference. In a word, such a congress 
should not in advance be committed to anything more than a continu- 
ous discussion of the practicability of realizing the idea of standards 
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of conduct in international relations. Any advance concrete proposal 
even of principles might be fatal to success and would be in any case 
obstructive. 

The essential problem is realistic. It is not what ought to be the 
relations of states, nor yet what states can be compelled to accept by 
any combination of force, but what methods will successfully stand- 
ardize and stabilize the diversity and clash of power-interests in inter- 
national affairs with the fullest possible measure of free competition. 

Albert Kocourek. 



